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Designing Child Welfare Dispute Systems: A Framework For Enhancing Parenthood
Disability Rights
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Abstract

People with disabilities encounter pervasive obstacles across various domains of life,
including systemic discrimination in education and employment, inaccessible built
environments, inadequate health care services, social stigma, limited political representation,
and persistent challenges in accessing justice, exercising legal capacity, and maintaining
family integrity in child welfare proceedings. The research focuses on this problem of
inaccessibility to justice, aiming to develop and provide access to justice in two disability-
related socio-legal fields: legal capacity and child welfare. For this purpose, the research
innovatively utilizes disability rights and dispute management theories to develop a
“Disability-Rights-Based Dispute System Design”, tackling material and practical obstacles

to disabled people’s access to justice.
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The first article, “Designing Access to Justice: A Disability-Rights-Based Dispute

9 22

System,” = presents disabled people’s inaccessibility to justice and outlines the suggested

solution - the “Disability-Rights-Based Dispute System Design.”

“Access to justice” highlights the discrepancy between the principle of equality before
the law and the effective enjoyment of rights by individuals from different groups. Its primary
contention is that unequal access to the legal system contradicts the principle of equal
protection under the law and infringes upon the ability of individuals and groups to exercise
their fundamental rights. Consequently, identifying and eliminating barriers obstructing

access to the justice system are paramount in achieving equal participation and protection.

One particular group facing obstacles and distinct challenges in accessing justice is people
with disabilities. Their discrimination and exclusion are characterized by stigma and social
marginalization, pushing them to society’s fringes and confining them to secluded
institutions. Their exclusion is also manifested in the inaccessibility of places and services,
which impedes their participation in private and public activities. The development of
“disability rights” is a legal manifestation of the disability social movement, aiming to

transform this reality.

However, despite the widespread recognition of disability rights, people with disabilities
continue encountering significant hurdles in fully realizing their rights. These obstacles
include physical barriers, service inaccessibility, discriminatory conduct, and stigmatization.
Remarkably, even within fields explicitly related to disabilities, such as social security
benefits, torts, mental health-related issues, psychiatric medical treatment, child welfare, and
legal capacity, there remains a dearth of implementation of disability rights principles. This
reality portrays the fundamental difficulties of changing traditional legal systems to adhere to

the changes entailed in human rights principles.

The research proposes a new approach to address this problem and enhance access to
justice for people with disabilities, focusing primarily on implementing disability rights. For
this purpose, the research suggests employing dispute management mechanisms and

specifically adopting the analytical framework of dispute system design (DSD).

DSD seeks to develop and design comprehensive systems for addressing, preventing, and

resolving recurring disputes. By adhering to DSD guidelines, designers are encouraged to

22 Roni Rothler, Designing Access to Justice: A Disability-Rights-Based Dispute System, 29(1) HARV. NEGOT. L. REV.
[forthcoming].
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establish or enhance systems based on six key components: goals, stakeholders, context and

culture, process and structure, resources, and successfulness, accountability, and learning.

Building upon DSD’s analytical and practical foundations and strong inclination to
achieve justice, the research project proposes integrating disability rights principles - such as
attention to structural barriers, historical inferiority, equality, universal design, accessibility,
support, therapeutic content, interdependence, and disability culture - into DSD’s analytical
framework. This integration creates a “disability-rights-based DSD” (DR-DSD), which is
particularly adequate for re-designing legal frameworks that substantially affect the lives of
people with disabilities. Since its structure is founded on the rights they strive to realize and
addresses the barriers they encounter, it promises to afford people with disabilities better

access to justice.

The second article, “Access to Legal Capacity - A Disability-Rights-Based Design,”?* is
based on this theoretical framework and focuses on one of the pressing issues in the disability
rights field: legal capacity. Legal capacity incorporates legal personhood and legal agency to
engage in undertakings and transactions and make decisions regarding one’s life. It also
includes the right to receive the support needed to make those decisions. As such, it provides
the infrastructure for other human rights. Nevertheless, legal capacity can be limited or denied
based on a perceived lack of decision-making capacity and, consequently, the need to protect
the individual or their surroundings using substitute decision-making mechanisms. Such
proceedings aimed at the limitation of legal capacity are usually held regarding older people
and people with disabilities, mainly intellectual, developmental, cognitive, and psychiatric
disabilities. Disability-rights scholars have termed this limitation and denial of legal capacity

“civil death”, raising substantial concerns regarding their implications on access to justice.

These views and concerns have spurred global and national policy and legislation
reforms, stressing the right to legal capacity, supplemented by the right to assistance to realize
it. The reform portrays a paradigm shift of a new balance between autonomy and protection,
emphasizing disabled people’s right to make decisions. It is most prominently manifested in
Article 12 of the International Convention on the Rights of Persons with Disabilities (CRPD).
However, the reform has drawn substantial controversy regarding its correct application. A
current debate focuses on the appropriate design of legal capacity policy, legislation, and

tribunals according to the new autonomy-focused paradigm and the adequate tools to balance

23 Roni Rothler, Access to Legal Capacity: A Disability-Rights-Based Design, 40(1) OHIO ST. J. DISP. RES. (2024).
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respecting the individual’s will and preferences versus protecting them in the name of their

best interests.

The research addresses these implementation problems of the new legal capacity ideals.
Within it, T outline the design of the legal capacity policy, legislation, and tribunals,
suggesting both general principles and specific structural reforms based on legal capacity
ideals, their opposition, and the practical-ideological solution that lies within the DR-DSD
framework as it applies specifically to the legal capacity field.

The third article, “Designing Child Welfare Dispute Systems: A Framework For
Enhancing Parenthood Disability Rights,”** deals with another pressing issue in the lives of
people with disabilities - parenthood and child welfare. Child welfare legal proceedings take
place when the state intervenes in parent-child relationships, usually based on the children’s
neglect or abuse. Very similar to legal capacity, the protection-autonomy paradigm
dominantly governs the proceedings. Recent research has suggested that the proceedings are
often disability-related, based on the prevalence of parents with disabilities (predominantly
intellectual and mental disabilities) that are involved in them. This prevalence is linked to the
difficulties some parents with disabilities experience that affect their physical, intellectual,
and mental parental capacities. This link between parents with disabilities and inadequate
parental capacities is continuously challenged by research that focuses on the positive aspects
of “disabled parenting” for both parents and children, as well as research that suggests that
other factors (such as socio-economic situation, stigma, fear of asking for help, and lack of
social and institutional support) and not the disability per se, are the direct predictors of child

neglect.

Article 23 of CRPD addresses this issue, requiring state parties to ensure equality for
people with disabilities in family and parenthood. Nevertheless, disability rights are not
thoroughly discussed during child welfare socio-legal proceedings. Unlike legal capacity,
which has undergone extensive legislation reform, as described above, the link between
disability rights and child welfare socio-legal proceedings has not received enough attention

and recognition.

The research addresses this issue and presents the main obstacles to addressing disability

rights in child welfare proceedings: the first is the standard approach to parenthood as a
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personal functional task, ignoring its individual growth and relational elements and the
systems that affect the child-parent relationship. The second is the adversarial approach to the
proceedings, which places parents against their children. These obstacles are paramount when

addressing the lack of disability rights implementation in the child welfare field.

Based on these understandings, the research offers to utilize the DR-DSD in child welfare
systems and proceedings, addressing the implementation problem of disability rights,
focusing on accessibility, interdependence, disability culture, and the importance of support
systems. The DR-DSD analysis provides the platform for re-designing child welfare socio-
legal proceedings, thoroughly considering disability rights issues while stressing the family’s
wellbeing and advancing disabled people’s access to justice in this field. Crucially, the DR-
DSD framework's preventive approach aims to proactively address potential conflicts and
challenges, potentially reducing the need for judicial interventions and fostering more

supportive environments for families navigating the child welfare system.

The three articles present an innovative and comprehensive framework for addressing the
challenges faced by people with disabilities within socio-legal systems, thereby promoting
their access to justice and full participation in society. They form a research corpus that
develops gradually. The first article lays the theoretical and practical foundation of the
"disability-rights-based dispute system design." The second and third articles apply and
expand this framework in two specific areas - legal capacity and parenthood - demonstrating
the potential and challenges in implementing this approach. Each article builds on the insights
of its predecessor and deepens the understanding of how these principles can be applied in

complex legal and social systems.

The research offers a significant contribution to disability rights and dispute management.
It provides practical tools for redesigning systems, not only in the legal field but also in policy,
legislation, legal education, and even the creation of new tribunals. Moreover, the proposed
design is not limited to courts alone but refers to broader social, institutional, and legal

systems.

Unlike standard approaches to law based on response to existing problems, the research
proposes a design approach that seeks to advance accessibility. This approach also serves as
an alternative to dispute management methods that focus primarily on relationships and
achieving conflict management goals, as it offers a broader perspective on the role of law in

promoting the rights of people with disabilities.
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This body of work seeks to enhance access to justice for people with disabilities by
offering practical, implementable frameworks that integrate disability rights principles into
the design of legal and social systems. It advocates for a paradigm shift from medical and
individual models of disability towards social and rights-based approaches, emphasizing the
full participation and self-determination of people with disabilities. By addressing power
imbalances and dismantling systemic barriers, these articles aim to develop more inclusive,
equitable, and effective dispute management mechanisms that reflect the diverse needs and

experiences of the disability community.

Beyond its immediate focus on disability rights, this research introduces a novel approach to
system design that can universally enhance access to justice and improve dispute-resolution
mechanisms across various legal and social domains. Therefore, it aims to create more inclusive,

equitable, and effective justice systems for all.

The research opens up several avenues for future research. The first examines the model's
application in additional areas related to the rights of people with disabilities, such as
employment, housing, education, and other socio-legal fields. Another critical research direction
stems from laying the groundwork for empirical studies examining the proposed model's

effectiveness in practice.

Synopsis

This research addresses the gap between disability rights legislation and implementation by
developing a "Disability-Rights-Based Dispute System Design" (DR-DSD) framework. Despite
advances like the UN Convention on the Rights of Persons with Disabilities, people with
disabilities face systemic barriers to accessing justice in legal capacity and child welfare
proceedings. The framework integrates disability rights principles with Dispute System Design
methodology for proactive system redesign rather than reactive problem-solving. Through three
articles examining legal capacity and parenthood, the research reveals that traditional approaches
fail to address structural barriers. DR-DSD offers specific disability rights solutions and universal
justice system improvement principles, providing tools for accessible tribunals, professional

training, and community support networks.

Key words: disability rights, dispute system design, alternative dispute resolution, legal

capacity, parenthood, child welfare
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